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PART VIII. The Citizen and the State

The Courts
during the
Second
World War.

Regulation
18B.

which Regulations could be used, large numbers of Defence Regula-
tions relating to production, transport and commodity rationing
have been continued on the authority of a series of Supplies and
Services Acts.1

Access to the courts was not barred. The courts could not, how-
ever, consider whether a particular regulation was necessary or
expedient for the purposes of the Act which authorised it. It was
left to His Majesty to make such regulations as appeared to him
to be necessary or expedient for these purposes: The King v. Comp-
troller-General of Patents, ex parte Bayer Products, [1941] 2 K.B.
306, 2 which disapproved the earlier decision in E. H. Jones (Machine
Tools), Ltd. v. Farrell and Muirsmith, [1940] 3 All E.R. 608. The
courts could, however, hold an act to be illegal as being not autho-
rised by the regulation relied upon to justify it. Thus in John Fowler
& Co. (Leeds), Ltd. v. Duncan (1941), 57 T.L.R. 612, it was held that
an order authorising a controller to control financial transactions
in connection with an undertaking did not authorise him to direct
the undertaking to increase its bank overdraft.

Most relevant of all the Defence Regulations to personal liberty
was Regulation 18B. We have seen3 that Parliament expressly
empowered the Executive to make regulations for detention without
trial in the interests of public safety or the defence of the realm.
Under Regulation 18B the Home Secretary was empowered to de-
tain anyone whom he had reasonable cause to believe came within
specified categories of suspects (including persons of hostile origin
or association) and that by reason thereof it was necessary to exer-
cise control over him. Facilities were given to persons detained
to make objections to an advisory committee appointed by the
Home Secretary. The Home Secretary was obliged to report to
Parliament monthly the number of persons detained and the number
of cases in which he had not followed the advice of the advisory
committee. . It was open to the subject to challenge detention by -
application for a writ of habeas corpus, but such applications had
little chance of success in view of the decision of the House of Lords
in Liversidge v. Anderson, [1942] A.C. 206.4 In spite of a powerful
dissenting judgment by Lord Atkin the House of Lords took the
view that the power to detain could not be controlled by the courts,
if only because considerations of security forbade proof of the
evidence upon which detention was ordered. The words "had
reasonable cause to believe" only meant that the Home Secretary
must direct personal attention to the matter. It was sufficient for him
to have a belief which in his mind was reasonable. The courts would
not enquire into the grounds for his belief, although apparently they
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